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Association Activities 


EDMUND T. DELANEY, Chairman of the Committee on Medical 
‘ Jurisprudence, was present in the Governor’s office when Gover- 
nor Dewey gave approval to recent legislation dealing with al- 
coholism. The impetus for this legislation stems in part from the 
Committee’s studies of the subject and work done in collabora- 
tion with committees from the Academy of Medicine. 


e@o 


AT THE ANNUAL MEETING Of the Association on May 13 Theodore 
Pearson, Chairman of the Committee on Federal Legislation, and 
Dana C. Backus, Chairman of the Committee on International 
Law, will present a report on the “Joint Resolution Proposing an 
Amendment to the Constitution of the United States Relative 
to the Making of Treaties and Executive Agreements (S. J. Res. 
130). The report has been mailed to the membership. The 
Committee on Labor and Social Security Legislation, David L. 
Benetar, Chairman, will report on Senator Lodge’s proposal for 
federal old-age and survivors insurance coverage for lawyers. The 
Committee’s report is published in this number of THE RECORD. 
A report on protection abroad of private investments by the Com- 
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mittee on Foreign Law, Dudley B. Bonsal, Chairman, and the 
Committee on International Law will be presented. The report 
was published in THE RECORD for April. Reports will be received 
from the Committee on the Judiciary, Louis M. Loeb, Chairman, 
the Committee on Grievances, John B. Marsh, Chairman, and 
the Committee on Increase of Membership, Edward Abbe Niles, 
Chairman. 
°o@o 


THE SPECIAL Committee on the Federal Courts, Edwin A. Falk, 
Chairman, entertained at luncheon Senator John Marshall Butler 
of Maryland. Senator Butler has agreed to support the Special 
Committee’s legislative program. 


e@eo 


On May 6 the Committee on Arbitration, Sylvan Gotshal, Chair- 
man, will sponsor a symposium on “Arbitration in Practice.” The 
speakers will be Henry Andreini, Former Director Association 
of Food Distributors, Inc., J. Noble Braden, Executive Vice 
President, American Arbitration Association, Robert R. Bruce, 
Leo M. Cherne, Executive Director, The Research Institute of 
America, Murray L. Jacobs, and Walter Ross, President, The 
Textile Distributors Institute, Inc. 


o@o 


THE COMMITTEE on Municipal Affairs, W. Mason Smith, Jr., 
Chairman, has under consideration a report on the Keegan and 
Quinn-Isaacs Bills dealing with grievance machinery and related 
matters for employees of the City. Both bills seek to amend the 
Administrative Code. 

°@o 


THE COMMITTEE on the Domestic Relations Court, Sylvia Jaffin 
Singer, Chairman, will sponsor a forum on Child Care to be held 
at the House of the Association on Monday, May 5, at which 
Henry G. Hotchkiss will preside. Speakers will be Justice Justine 
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Wise Polier of the Domestic Relations Court of the City of New 
York; Raymond M. Hilliard, Executive Director, Welfare and 
Health Council of New York City; and John J. Murphy, Execu- 
tive Director, Children’s Center, Department of Welfare of the 
City of New York. 

owe 


IN MARCH the Association’s Special Committee on Tax Problems 
of the Professions, Roswell Magill, Chairman, entertained repre- 
sentatives of over thirty organizations for the purpose of making 
plans for representation at hearings on the Reed-Keogh Bills. 
These bills would provide for qualified pension trusts to be set up 
with trust companies by recognized professional organizations to 
which the members of such organizations might contribute to 
build up a retirement fund for the contributor. Such contribu- 
tions would be deductible on the federal income tax return of 
the contributor. 
e@o 


A LARGE audience was present for the Eleventh Annual Benjamin 
N. Cardozo Lecture delivered by Judge Charles E. Wyzanski, Jr. 
Judge Wyzanski’s lecture, “A Trial Judge’s Freedom and Re- 
sponsibility,” will be published in the June number of THE 
RECORD. The Honorable Augustus N. Hand presided. 


owe 


THE ANNUAL Spring Art Show, sponsored by the Committee on 
Art, Samuel A. Berger, Chairman, opened on May 1. Consultant 
to the Committee was Robert Beverly Hale, Associate Curator of 
American Art of the Metropolitan Museum of Art, and Alan D. 
Marcus served as Exhibit Chairman. The show will be open to 
the public until May 15. 

e@Mo 


OTTO Cc. SOMMERICH presided over the annual spring forum of the 
Committee on Foreign Law, of which Dudley B. Bonsal is Chair- 
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man. The subject for the symposium was “Legal and Economic 
Aspects of State Trading.” Speakers were Judge Charles E. Clark, 
Isador Lubin, United States Representative of the Economic and 
Social Council of the United Nations, Martin Popper, and Mr. 
Sommerich. 

e@o 


‘A SQUARE NAMED FOLEY,” produced by the Committee on Enter- 
tainment, Boris Kostelanetz, Chairman, played to capacity audi- 
ences on April 23, 24, and 25. The music and lyrics for this 
sparkling revue were written by members of the Association. It 
is impossible here to give credit to all the members who were con- 
cerned with the production of the show, but they will know they 
have the Association’s thanks. 
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The Calendar of the Association 
May and June 
(As of April 25th, 1952) 


Opening of Art Committee’s Exhibition of Paintings and 
Sculpture by Members of the Association 
Meeting of Section on Taxation 


Forum on “Child Care—Facilities Available to the Do- 
mestic Relations Court.” Auspices Committee on the 
Domestic Relations Court 

Dinner Meeting of Committee on Municipal Court of City 
of New York 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Symposium on “Arbitration in Practice from the Stand- 
point of Lawyers and Laymen.” Auspices Committee on 
Arbitration 

Dinner Meeting of Committee on Administrative Law 

Dinner of Committee on Round Table Conferences 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Junior Bar Activities 


Dinner Meeting of Committee on Federal Legislation 

Meeting of Section on Jurisprudence and Comparative 
Law 

Dinner Meeting of Committee on Professional Ethics 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Annual Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 
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Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Drafting of Legal Instruments 

Meeting of Library Committee 

“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


City Affairs Night 
“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Committee on Admissions 
Meeting of Section on Labor Law 
Annual Dinner of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Trade Regulation and 
Trade-Marks 
Meeting of Section on Trade Regulation 


“For Bench and Bar” radio program, WNYC-FM (93.9 
megacycles), 8:30 P.M. 


Dinner Meeting of Committee on Broadcasting 

Meeting of Section on Litigation 

“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Section on Corporations 


Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Executive Committee 
“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Dinner Meeting of Committee on Professional Ethics 


“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


Meeting of Committee on Domestic Relations Court 


Meeting of Committee on Admissions 





nd 
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June 17 “On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 


June 24 Dinner Meeting of Committee on Broadcasting 
“On Trial”—Television Program, WJZ-TV (Channel 7), 
9:30 P.M. 








Significant Clauses 


in a Separation Agreement 


By JOHN SCULLEY, Jr. 


Frequently the question is asked: Just what is a separation 
agreement and are the husband and wife “legally” separated 
when such an agreement has been made and executed. In answer, 
let me say at the outset that a valid separation agreement is not 
“an agreement to separate.” The distinction is of the utmost im- 
portance since it is against public policy in the State of New York 
for a husband and wife “to agree to separate.’’ As a consequence, 
any agreement so providing is void and unenforceable. 

Basically, a separation agreement is a confirmation and re- 
affirmation of a presently existing separation of the parties. When 
a husband and wife have separated, as a necessary prerequisite to 
a valid separation agreement, they must be living separate and 
apart and intend to continue to do so permanently, that is to say, 
for the rest of their natural lives. 

Having established the status of spouses “separated,” the hus- 
band and wife should then each retain independent counsel to 
make appropriate arrangements in connection therewith. Such 
arrangements should include: the settlement of all questions re- 
lating to their respective property rights, the custody of their 
children (whose welfare is deemed paramount by the courts) , and 
all other rights and obligations arising out of the marital status. 
Irrespective of the stated intentions of the parties, advisedly 
omitted is any undertaking looking toward a divorce. In New 
York, being contrary to public policy, such a provision would in- 


Editor’s Note: The lecture published here was delivered by Mr. Sculley before a 
meeting of the Section on the Drafting of Legal Instruments of the Committee on 
Post-Admission Legal Education, Ralph M. Carson, Chairman. The lecture is pub- 
lished not only because of its intrinsic merit but also because it indicates the ex- 
cellent work being done by the Section on the Drafting of Legal Instruments, James 
A. Farmer, Chairman. Section meetings are open to all members of the bar. 
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validate and void the entire agreement. The agreement, however, 
does effectively “legally” separate the parties. To be legally sepa- 
rated, the parties need not be “judicially” separated which results 
from a court decree following an action for separation under and 
pursuant to Article 69 of the Civil Practice Act. 

Annexed is a comprehensive form of a separation agreement. 
Its sole purpose is to serve as a basis of illustration for comment 
on the “significant clauses” which follows. Paragraph numbers 
and subdivisions correspond to those in the form of agreement. 
Comment on the provisions for custody, and those for support 
and maintenance, is somewhat extensive. The terms of these pro- 
visions vary greatly dependent upon the particular circumstances. 
Consequently, there are few clauses of any general significance. 
The comment, therefore, treats with basic principles, pitfalls to 
be on guard against, and general tax consequences. 


I 


SIGNIFICANT CLAUSES PRELIMINARY TO THE 
UNDERTAKINGS OF THE PARTIES 


RESIDENCE 


Reference to the respective residences of the parties is ad- 
visable—though not necessary. The purpose is to show on the face 
of the agreement that the parties were living separate and apart 
at the time the agreement was made. 


RECITALS 


Recitals are likewise advisable, although again not absolutely 
necessary. In order to fairly and adequately appreciate and under- 
stand the terms and provisions of a separation agreement, it is 
helpful to set forth at the outset certain pertinent background 
i.e.:(1) the date and place of the marriage—the names and ages of 
the children; (2) a confirmation of an existing separation and the 
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reasons therefor; (3) the intention to continue to live separate 
and apart permanently; (4) the intention to settle property rights, 
financial matters and all other rights and obligations arising out 
of the marital status; and (5) the recognition of the paramount 
importance of the welfare of the children and the expression of 
an intention to make appropriate provision therefor. 


CONSIDERATION 


Ordinarily a separation agreement is executory in nature and 
the promises and undertakings of one party will be deemed con- 
sideration for the promises and undertakings of the other party. 
However, the basic element of the consideration is the separation 
itself. Thus, if there is no separation, the consideration fails, and 
the agreement becomes unenforceable. 


II 


THE UNDERTAKINGS OF THE PARTIES 


1. Inasmuch as the fact of separation is basic to the validity 
of the agreement, the undertaking to continue to live separate 
and apart permanently must be clearly expressed. Further, the 
status of the parties living separate and apart should be defined 
and described to show the bona fides and nature of the separation 
i.e.: “each shall be free from interference, authority, control of 
the other party” .. . “the parties shall not molest each other”... 
etc. While the foregoing affects and revises the status of the mar- 
riage, the all important fact remains that the parties are still 
husband and wife. Consequently, adultery, by either party, is 
grounds for divorce in New York. Whether adultery under the 
circumstances would constitute a breach of the separation agree- 
ment in this state is not entirely clear. There is a lower court de- 
cision holding that it would. 

2. The husband being responsible for his wife’s debts, a cove- 
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nant by the wife that there is presently no such indebtedness, and 
that she will not incur any in the future, should be included. 

3. A separation agreement should make appropriate pro- 
visions for all of the rights and obligations of the parties. Loose 
ends are bound to give rise to future friction and trouble. Re- 
ciprocal general releases, subject to the terms and provisions of 
the agreement should, therefore, be included. 

4. The right of each spouse to elect to take his or her statutory 
share in the estate of the other is an important and basic factor 
to recognize and do something about. The statutory right of 
election can only be barred by a specific, clear cut, and unequivo- 
cal waiver. Consequently, this is a particularly significant phase 
of the separation agreement. A valuable consideration is pre- 
requisite. The husband’s promises under the separation agree- 
ment are sufficient. A promise per se, however, by the husband to 
give the wife less than she would be entitled to under the law is 
not sufficient. ‘The waiver should be made subject to the pro- 
visions of the agreement to preserve the validity of any financial 
obligations which may survive the husband’s death i.e.: such as, 
support and maintenance of the wife during her life. 

5. The irritation frequently brought about by pettiness with 
respect to the division of household effects and other items of 
tangible personal property can cause both delay and prejudice in 
the overall negotiations. It is one situation in which the lawyer 
should exercise down to earth restraint and control over his client. 
Further, if at all possible, see to it that the division of property 
precedes execution of the agreement. Avoid detailed schedules of 
items of personalty requiring removal, delivery, or other overt 
acts of the parties or either of them. As to wedding presents, cus- 
tomarily they are deemed to belong to the wife. In the final 
analysis, however, determination of the rightful owner of any 
gift is a question of the donor’s intent. 

6. Appropriate and equitable custody provisions vary ma- 
terially with the circumstances of the parties. This and the sup- 
port and maintenance provisions are the major source of 
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irritation and contention, both during the course of negotiations 
leading up to the agreement and thereafter. 

Basic in the preparation of a separation agreement must be 
recognition of the fact that the welfare of the children is para- 
mount—so much so that no agreement between a husband and 
wife can deprive the court of its continuing right and power to 
revise the custody arrangements in the best interests of the 
children, which include their physical, moral, mental and fi- 
nancial welfare. To be practicable and workable, the custody 
provisions should also be fair and equitable to both the mother 
and the father. If liberties are taken with the parental affection of 
either party, failure is inevitable. Frequently, it is good judgment 
to provide for a revision of the custody arrangements during the 
major phases of a child’s adolescence. This is particularly true if 
one or more of the children are very young at the time the agree- 
ment is entered into. Thus, normally, an infant should have the 
constant care, attention and supervision of its mother. As the 
child matures, the father’s influence becomes correspondingly 
more important. The advisability of awarding the father partial 
custody during part or all of the school holidays, of increasing 
his visitation rights and of affording him a voice in the education 
and general upbringing of his children should be seriously con- 
sidered. Equally important, where custody of the children rests 
with the mother (as is customary), is adequate provision for con- 
sultation between the parties on matters relating to the children’s 
health. 

Frequently, the more flexible the agreement with respect to the 
rights of the parties in matters affecting the general welfare of 
the children, the more workable it is likely to be. It is both im- 
practical and bad judgment to try to forecast the advisability of 
summer camps, music lessons or any of the other numerous 
phases of any normal child’s upbringing. Indeed, when one or 
more of the children are mere infants, a general memorandum, 
entirely outside of and collateral to the agreement, expressing in 
generalities the thinking, policy and philosophy of the parents 
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regarding the upbringing of their children may and has proved 
helpful. ‘The very preparation of such a memorandum cannot 
but help to bring forcefully before the parents the necessity of 
cooperation and understanding, at least, and at a minimum, so 
far as the children’s welfare is concerned. It is also a recognition 
of the need for flexibility. Such an informal written “understand- 
ing” between the parents is, however, quite unusual. 

7. It is the husband’s duty to support and maintain his wife, 
and to support, maintain and educate his children. No agreement 
can relieve him of either duty. The obligations assumed by the 
husband should be commensurate with his income and general 
financial status. To the extent possible and practical, his obliga- 
tions should be in keeping with the previous manner of living of 
the parties. 

To what extent can and might a court revise the support and 
maintenance provisions in a separation agreement? 

(a) So far as the children are concerned, the court can and will 
revise their support, maintenance and education provisions if, in 
the circumstances, they are not fair and equitable. Here, the 
court has plenary power. Any of a number of factors may suffice 
to cause the court to rewrite this phase of the agreement. In mak- 
ing its determination, there is never any question of a “bargain 
having been made.” The sole test is the welfare and best interests 
of the children as related to the father’s financial means. 

(b) As to the wife, the answer is not quite so simple. True, 
there is judicial jurisdiction—but here, generally speaking, a 
“bargain” will be given some realistic recognition. To persuade a 
court to the contrary and succeed in getting it to revise a “bargain 
made,” the wife must assume a burden wholly foreign to a similar 
application on behalf of the children. 

Was the “bargain” made under duress—under undue influ- 
ence? If so, the bargain clearly will be disregarded. 

Assuming, however, a fair and equitable “bargain” was made, 
will the court revise it as the result of “a change of circum- 
stances’? A great many of the presently existing separation agree- 
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ments were made before the income tax laws were revised, shift- 
ing the tax burden from the husband to the wife. Subsequently, 
substantial increases in tax rates, coupled with an alarming de- 
valuation in the purchasing price of the dollar, has placed many 
such wives in a position never dreamed of at the time an agree- 
ment was reached as to the adequacy of the “support and mainte- 
nance”’ provisions. 

An early and leading case in this connection is Galusha v. 
Galusha, 116 N.Y. 635, where the Court of Appeals held that, in 
the absence of fraud or duress, a separation agreement is a com- 
plete bar to any modification of the provisions entered into for 
the wife’s support and maintenance. Inroads on this holding were 
quickly made. See Hungerford v. Hungerford, 161 N.Y. 550, and 
Chamberlain v. Cuming, 99 App. Div. (2nd Dept.) 561, aff'd 
without opinion, 184 N.Y. 526. Indeed, in Goldman v. Goldman, 
282 N.Y. 296, even the husband was afforded substantial relief. 

A further inroad, and an entirely new approach, was intro- 
duced recently in the Kyff case. (Kyff v. Kyff, 286 N.Y.71.) There, 
the court drew a distinction between what it characterized as an 
attempt by the husband to “purchase an exemption” and an agree- 
ment endeavoring to arrive at the measure of support deemed 
proper for the wife’s maintenance. The buy-off or purchase type 
of provision was severely censored and held no bar to the wife 
(in financial need) making an appropriate application for peri- 
odic support and maintenance. In general, recent decisions in- 
dicate a more liberal trend toward “opening up” the wife’s 
support and maintenance provisions. Nevertheless, periodic pay- 
ments are still difficult to attack unless shown inadequate at the 
time when made. Further it is the financial distress of the wife 
rather than a favorable change in the husband’s finances that is 
persuasive to the court. 

Today, “buying his way out by way of a lump sum” is some- 
thing few well advised husbands will want any part of. This atti- 
tude is dictated not so much by the Kyff case as by the husband's 
pocketbook. The requirements of the present tax law are demand- 
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ing and unequivocal if the husband is to remove the “support 
and maintenance” payments from his own top income tax bracket 
and place them on the doorstep of his wife. ‘To accomplish this 
very practical objective, among other prerequisites, the husband’s 
payments to the wife must be “periodic.” 

The drastic change in the income tax law in 1942 [I.R.C. 22 
(k)], together with the numerous subsequent decisions on a great 
variety of its aspects, is a technical and comprehensive subject for 
a tax expert only. It does not belong here, or, if it does—then the 
very best advice I can give you is to do what I always do—turn it 
over to your “tax man.” There is something pleasantly reassuring 
in knowing, or in any event believing, well, at least in alleging 
that there is a “tax man” in your office! 

Suffice it here to point out that since 1942 there are very im- 
portant tax danger signals: such as that (1) the payments must be 
periodic; (2) extend over a period of at least ten years (probably 
from the date of agreement, as against date of decree of divorce 
or separation, will suffice); (3) if fixed in aggregate amount, no 
annual payment to exceed more than 10% of such aggregate; and 
(4) be made pursuant to a decree of divorce or a decree of separate 
maintenance. Thus, payments made under the usual voluntary 
separation agreements are not court decreed obligations and con- 
sequently are not deductible by the husband, nor taxable to the 
wife. 

Another danger signal relates to the gift tax situation. Despite 
some considerable confusion in recent decisions, the Commis- 
sioner still apparently takes the position that any amounts set 
over to the wife in excess of the value of her “support rights” (as 
distinguished from other marital rights) are subject to Federal 
aift tax. If, however, it can be clearly established that the pay- 
ments arose out of the decree of the court as distinguished from 
the voluntary undertaking of the parties, no gift tax is applicable. 
Such an obligation, assumed in a voluntary separation agreement 
but made contingent upon the entry of a decree of divorce in- 
corporating and adopting the terms and provisions of the separa- 
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tion agreement, would suffice to avoid the gift tax. Obviously, in 
the State of New York no such provision can be made. On the 
subject of the possibility of a gift tax, the following cases in par- 
ticular should be studied carefully. Commissioner v. Maresi, 156 
F. (2d) 929 (1946); Harris v. Commissioner, 340 U.S. 106 (1950); 
George G. McMurtry, 16 T.C. 23. 

I am sure it goes without saying that the extent of the hus- 
band’s financial obligation, both for the support and mainte- 
nance of his wife and for the support, maintenance and educa- 
tion of his children, should vary dependent upon a number of 
conditions, including: whether the wife remarries, whether the 
children go to secondary private schools and/or college, and the 
children attaining their respective majorities. 

Here are two practical suggestions which should prove worth- 
while—(1) if you represent the husband, and a percentage of his 
income is used as the measure of his obligation to support and 
maintain his wife, do not use for one year’s support and mainte- 
nance obligation the husband’s ‘‘income”’ for the preceding year; 
and (2) if you represent the husband, and there is any chance 
whatever that he will wish to take advantage of the “split income” 
provision under the Federal income tax law, make certain to in- 
clude a provision requiring the wife to join in the execution of 
the husband’s Federal income tax return for the year in which 
the separation agreement was executed and for such other sub- 
sequent years, if any, as shall precede the year when a decree of 
divorce is actually granted. 

8. It is quite customary for the husband to pay the reasonable 
counsel fees and legal expenses of the wife in connection with 
the negotiation and preparation of the separation agreement and 
if so, a provision to this effect should be included as part of the 
agreement. 

g. The purpose of paragraph ‘‘g” of the agreement is to get 
on the record an acknowledgment by the wife that the support 
and maintenance provisions for her benefit are satisfactory, 
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reasonable and adequate and in keeping with her accustomed 
mode of living. 

10. It is important to provide that the terms and provisions of 
the separation agreement shall survive any decree in an action 
for divorce. If the agreement becomes merged in the decree of 
divorce, the court may from time to time thereafter modify the 
terms upon the application of either party. As already noted, 
despite the foregoing, the court always has the right to modify 
custody provisions and frequently will exercise its jurisdiction to 
modify the support and maintenance provisions for the wife. 

11. The purpose of this paragraph is to record on the face of 
the agreement the fact that each of the parties had independent 
legal advice and understands the legal and practical effect of the 
agreement. Furthermore, the paragraph records the fact that 
there are no representations et cetera other than those expressly 
set forth in the agreement. 

12, 13, 14, 15. These provisions are normal ones in a number 
of varied types of agreements and need no comment. 

16. It is recommended that the agreement be executed in 
triplicate so that each of the parties, as well as the court in the 
event of a divorce, shall have one of the originals. 


SUGGESTED LONG FORM OF A SEPARATION AGREEMENT 


AGREEMENT made this 19th day of November, 1951, between JOHN 
JONES, presently residing at 10 South Street, New York, N. Y., hereinafter 
sometimes referred to as “the Husband,” and MARY JONES, presently 
residing at 25 North Street, New York, N. Y., hereinafter sometimes referred 
to as “the Wife,” 


WITNESSETH: 


Wuereas, the parties are husband and wife and were married in New 
York, N.Y. on June 15, 1940; and 


Wuereas, there are two children of the marriage, namely, a daughter, 
Elizabeth Ann Jones, hereinafter sometimes referred to as “Elizabeth,” born 








246 THE RECORD 


on April 1, 1942, and a son, William Roe Jones, hereinafter sometimes re- 
ferred to as “William,” born August 15, 1944; and 


WHEREAS, in consequence of disputes and irreconcilable differences, the 
parties have separated, and are now living separate and apart, and intend to 
continue to live separate and apart for the rest of their natural lives; and 


WueEREAS, the parties desire to confirm their separation and make arrange- 
ments in connection therewith, including the settlement of all questions re- 
lating to their property rights, the custody of their children (which the 
parties recognize as paramount), and other rights and obligations growing 
out of the marriage relation; 


Now, THEREFORE, in consideration of the premises and of the mutual 
covenants and undertakings herein set forth, the parties covenant and agree 
as follows: 


1. The parties may and shall at all times hereafter live and continue to 
live separate and apart for the rest of their natural lives. Each shall be free 
from interference, authority and control, direct or indirect, by the other as 
fully as if he or she were single and unmarried. Subject to the provisions 
of this agreement, each may reside at such place or places as he or she may 
select. The parties shall not molest each other or compel or endeavor to 
compel the other to cohabit or dwell with him or her, by any legal or other 
proceedings for the restitution of conjugal rights or otherwise. 

2. The Wife covenants and represents that she has not heretofore in- 
curred or contracted, nor will she at any time in the future incur or con- 
tract, any debt, charge or liability whatsoever for which the Husband, his 
legal representatives, or his property or estate is now or may become liable, 
and the Wife further covenants at all times to keep the Husband free, harm- 
less and indemnified of and from any and all debts, charges and liabilities 
heretofore and hereafter contracted by her. 

3. Subject to the provisions of this agreement, each party has remised, re- 
leased and forever discharged and by these presents does for himself or 
herself, and his or her heirs, legal representatives, executors, administrators 
and assigns remise, release and forever discharge the other of and from all 
cause or causes of action, claims, rights or demands whatsoever, in law or 
in equity, which either of the parties hereto ever had or now has against the 
other, except any or all cause or causes of action for divorce. 

4. Subject to the provisions of this agreement, each of the parties may in 
any way dispose of his or her property of whatsoever nature, real or personal, 
and the parties hereto, each for himself and herself, respectively, and for 
their respective heirs, legal representatives, executors, administrators and 
assigns, hereby waives any right of election which he or she may have or 
hereafter acquire regarding the estate of the other, or to take against any 
last will and testament of the other, whether heretofore or hereafter ex- 
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ecuted, as provided by Section 18 of the New York Decedent Estate Law, 
or as may now or hereafter be provided for in any law of the State of New 
York or any other State or territory of the United States, or any foreign 
country, and renounces and releases all interest, right or claim of right of 
dower, or otherwise, that he or she now has or might otherwise have against 
the other, on the property of whatsoever nature, real or personal, of the 
other, under or by virtue of the laws of any State or country, and each will 
at the request of the other, or his or her legal representatives, executors, ad- 
ministrators and assigns execute, acknowledge and deliver any and all deeds, 
releases, or any other instruments necessary to bar, release or extinguish such 
interests, rights and claims, or which may be needful for the proper carrying 
into effect of any of the provisions of this agreement. Each of the parties 
renounces and relinquishes any and all claims and rights that he or she may 
have or may hereafter acquire to act as executor or administrator of the 
other party’s estate. 
5. The parties have heretofore divided their personal property to their 
mutual satisfaction. Henceforth, each of the parties shall own, have and 
enjoy, independently of any claim or right of the other party, all items of 
personal property of every kind, nature and description and wheresoever 
situate, which are now owned or held by or which may hereafter belong or 
come to the Husband or the Wife, with the full power to the Husband or 
the Wife to dispose of same as fully and effectually, in all respects and for all 
purposes, as if he or she were unmarried. 
6. (a) The Wife shall have custody of Elizabeth and shall have custody 
of William, except that the Husband may at his option have the custody of 
either child or both, concurrently or at different or overlapping periods, as 
follows: 
(1) between the 1st day of June and the goth day of September in 
each year for a continuous period not to exceed three months; and . 
(2) during the Christmas holidays each year, for a period of not 
more than 5 days; and 

(3) during the Easter school vacations, for a period of not more 
than 5 days; and 

(4) for one week end, consisting of Saturday and Sunday, in each 
calendar month. 


(b) The Husband shall exercise his option by notifying the Wife in writ- 
ing of his intention so to do at least 30 days before the beginning of any 
such period referred to in subparagraph (1) of paragraph 6 (a) hereof and 
at least 10 days before the beginning of any such period referred to in 
subparagraphs (2), (3) or (4) of paragraph 6 (a) hereof. 

(c) It is the Husband’s intent to exercise his right of partial custody each 
year and from time to time but the Husband’s partial custody as provided in 
subparagraph 6 (a) hereof shall be entirely optional with him and his waiver 
thereof on any occasion, and for any reason, shall not constitute a waiver 
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of his right to insist thereafter upon compliance with the provisions thereof. 

(d) The Husband shall have the right to meet with the children at any 
time on reasonable notice, and the Wife shall afford the Husband the op- 
portunity to do so. 

(e) Neither the Husband nor the Wife shall have the right to take or send 
the children or either of them outside of the continental territorial limits 
of the United States of America without obtaining the prior written consent 
of the other. 

(f) Each of the parties agrees to keep the other informed at all times of the 
whereabouts of the children while the children or either of them are with 
the Husband or the Wife respectively, and they mutually agree that if either 
of them has knowledge of any illness or accident or other circumstances 
seriously affecting the health or welfare of either of the children, the Hus- 
band or the Wife, as the case may be, will promptly notify the other of such 
circumstances. 

(g) The parties shall consult with each other with respect to the education 
and religious training of the children, their illnesses and operations (except 
in emergencies), their welfare and other matters of similar importance af- 
fecting the children, whose well-being, education and development shall at 
all times be the paramount consideration of the Husband and the Wife. 

(h) The parties shall exert every reasonable effort to maintain free access 
and unhampered contact between the children and each of the parties, and 
to foster a feeling of affection between the children and the other party. 
Neither party shall do anything which may estrange either child from the 
other party, or injure the opinion of the children as to their mother or 
father, or which may hamper the free and natural development of either 
child’s love and respect for the other party. 

7. If the Wife has not remarried (should the parties be divorced), the Hus- 
band shall make the following payments to the Wife for her life for the 
support and maintenance of the Wife and for the support, maintenance and 
education of the children: 


[The “payments” above referred to, will depend on the circum- 
stances of each particular case. See Section 7 of the accompanying 
comment for discussion of basic principles and tax aspects. Frequently 
a percentage, or staggering percentages, of the Husband’s income is 
used to measure the obligation. If so, consider the advisability of in- 
cluding minimum and maximum annual support and maintenance 
obligations. In any event, the term “income” must be clearly defined. 
However defined, the important thing is to be able to tie the “income” 
back into the Husband’s Federal income tax return. In these circum- 
stances the Husband should be required to furnish the Wife with a 
true copy of his preceding year’s Federal income tax return if the 
support and maintenance payments during such preceding year did 
not exceed the maximum provision. Finally, make certain that the 
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Husband has the right to require the Wife to join in the execution 
of his Federal income tax returns for all years preceding the year 
when a decree of divorce is actually granted.] 


8. The Husband will pay the reasonable counsel fees and legal expenses 
of the Wife in connection with the negotiation and preparation of this 
agreement. 

g. The Wife recognizes and acknowledges that the foregoing provisions 
for her benefit are satisfactory and that they are reasonable and adequate 
for her support and maintenance, past, present and future, and in keeping 
with her accustomed mode of living, reasonable requirements and station in 
life. The Wife accordingly releases and discharges the Husband, absolutely 
and forever, for the rest of her life from any and all claims and demands, 
past, present or future for alimony or for any other provision for main- 
tenance and support except as contained in this agreement. 

10. In the event that an action for divorce is instituted at any time here- 
after by either party against the other in this or any other state or country, 
the parties hereto agree that they shall be bound by all the terms of this 
agreement and this agreement shall not be merged in any decree or judg- 
ment that may be granted in such action but shall survive the same and shall 
be forever binding and conclusive on the parties and nothing herein con- 
tained shall be construed to prevent the decree or judgment in any such 
action from incorporating in full or in substance the terms of this agreement. 

11. Both the legal and practical effect of this agreement in each and 
every respect and the financial status of the parties has been fully explained 
to both parties by their respective counsel and they both acknowledge that 
it is a fair agreement and is not the result of any fraud, duress or undue 
influence exercised by either party upon the other or by any other person 
or persons upon either, and they further agree that this agreement contains 
the entire understanding of the parties. There are no representations, 
promises, warranties, covenants or undertakings other than those expressly 
set forth herein. 

12. Each of the parties hereto agrees further at any time and from time to 
time to make, execute and deliver all instruments necessary to effectuate the 
provisions of this agreement. 

1g. For the purpose of this agreement, all notices or other communica- 
tions given or made hereunder shall, until written notice to the contrary, 
be given or mailed to the Wife at 25 North Street, New York, N.Y., and to 
the Husband at 10 South Street, New York, N.Y. 

Each party shall at all times keep the other party informed of his or her 
place of residence and business and shall promptly notify the other party 
of any change, giving the address of any new place of residence or business. 

14. All matters affecting the interpretation of this agreement and the 
rights of the parties hereto shall be governed by the laws of the State of 
New York. 
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15. All the provisions of this agreement shall be binding upon the re- 
spective heirs, next of kin, executors, administrators and assigns of the 
parties hereto. 

16. This agreement shall be executed in triplicate, each of which so ex- 
ecuted shall be deemed an original and shall constitute one and the same 
agreement. 


IN WITNESS WHEREOF, the parties hereto have hereunto set their 
respective hands and seals and initialed each page of this agreement the 
day and year first above written. 








Witnesses: 
THOMAS SMITH OHN JONES 
_ ” a: J ar: 
MARY SMITH MARY JONES 
sinlscaciceebiaiSis co ee gga 


STATE OF NEw YorK 
County oF NEw York 


On this 19th day of November, 1951, before me came JOHN JONES, to 
me known to be the individual described in and who executed the fore- 
going instrument, and acknowledged that he executed the same. 


(SEAL) 


Notary Public 
STATE OF NEW YORK 
7 $s 
CounTy OF NEw YorRK 
On this igth day of November, 1951, before me came MARY JONES, to 


me known to be the individual described in and who executed the foregoing 
instrument, and acknowledged that she executed the same. 


(SEAL) 





Notary Public 








The Court May Be Right 


Some Noise about “Decision by Silence” 


By ARTHUR A. BALLANTINE 


The April issue of the Atlantic Monthly carried an article by Professor 
Fowler Harper of the Yale Law School under the rather dramatic title 
“Decision by Silence.” The article is a heated criticism of the Supreme Court 
of the United States for its handling of requests for the review of decisions 
of other courts in what is technically known as “certiorari proceedings.” As 
a practising lawyer I have had occasion to be familiar with such proceedings 
(not infrequently to my disappointment) and I differ from Professor Harper's 
treatment of the subject and from his conclusions about the action of the 
Court. The subject is of such importance to laymen as well as to lawyers that 
I offer this further discussion. 

Professor Harper directs his criticism to the frequent rejection by the Court 
of requests for review of decisions of other courts often presenting important 
questions and making such rejections without opinion by the Court giving 
the reasons for such rejection. 

The article does bring out that under the act of Congress of 1925 the 
Supreme Court in the main decides for itself what decisions it shall review, 
and that under the rules of the Court the tribunal grants review of any 
decisions which it is duly asked to review if as many as 4 out of the 9 
justices vote for review. Professor Harper does not bring out the fact that the 
act of 1925 was passed after debate largely to lift from the Court a burden 
so great that the Court could not keep up with its docket. 

The proceedings for securing review by the Court, while known by the 
somewhat formidable name of “certiorari,”” which of course means “let it be 
certified,” are really very simple. They consist essentially of a request for the 
review. No technical form is necessary for the request. When lawyers make 
such a request they are expected to accompany it by a brief setting forth 
their position and proper presentation requires some use of the “record.” 
All such requests are submitted to the nine judges. The requests are not 
argued orally before them as are the cases which the Court decides to take 
up for review. In passing on these requests the justices render no opinion 
whether the request is granted or denied, but Professor Harper presents 
nothing in support of his view that the justices decide summarily or 
cavalierly. I doubt very much whether the justices dispose of them as sum- 
marily as does Professor Harper of the decisions on which review was denied, 
which Professor Harper discusses so blithely. Of course when review is de- 
nied, whatever the decision of the court below that decision remains in 
effect and life goes on on that basis. 
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It is obvious that rendering of opinions on requests for review would add 
much to the labors of the justices, for not only would they have to write 
but they would also have to strive, perhaps by further conferences, to reach 
common ground for their action, as they need not do now. In any case 
opinions in certiorari cases, individual as they might be, would probably 
increase the tendency toward what may be termed judicial atomization 
which the practising lawyer now finds puzzling. 

Professor Harper says: 


“The argument that the time-consuming job of giving reasons for re- 
fusal to review would be impractical sounds convincing if you say it 
fast. But if one takes the time-consuming pains to look into the work 
which the Court declines to do, it is far from self-evident.” 


Well, I have taken the pains to look into what would be the added labor of 
the Court, using Professor Harper’s own statistics, and I am still as impressed 
with the argument of impracticability when I say it slow as when I say it 
fast. 

Another point is that if the Court were to attempt to give the weight of 
final determination to its action on the granting of certiorari it would be 
logical for the Court either to permit oral argument of requests for review 
as it does on cases taken up for review or else in the cases it does take up for 
review to give up the oral argument—a proceeding hitherto deemed to be 
helpful. 

Professor Harper does not suggest just how the statute worked out by 
Congress could be improved, nor does he recognize possible difficulties 
about getting lawyers to accept places on the bench if its already severe 
labors were to be increased. 

Professor Harper is keen on sniffing judicial scandal. Especially he criticizes 
Judge Harold Medina, now of the Court of Appeals of the Second Circuit 
on which he was appointed to the seat until recently filled by the brilliant 
Judge Learned Hand. His criticism here is directed to actions of Judge 
Medina in the notable trial before him of the eleven Communists, under 
the Smith Act. Professor Harper deprecates the decision of the Supreme 
Court sustaining the constitutionality of that act (with three dissents) 
saying: 

“... the decision is the worst blow to democracy since the Dred Scott 
decision.” 


He criticizes Judge Medina’s action in sentencing for contempt lawyers 
representing the defendants in that case, and also one defendant who con- 
ducted his case without a lawyer. To many of us lawyers here in New York 
City it had seemed, as it did to the Court of Appeals, that the defendants in 
the contempt cases had tried to proceed in the court room in a manner de- 
liberately calculated to break up the trial, while groups outside were trying 
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to interfere with the judicial process by picketing. Rather unfortunately for 
Professor Harper’s position here, apparently since he drafted his article, the 
Supreme Court has sustained the Court of Appeals in upholding these 
sentences, again with three dissents. 

Professor Harper’s fear that these contempt sentences may operate to 
prejudice unpopular defendants in securing counsel, in accordance with the 
best traditions of the American Bar, may be offset by reflecting that if such 
conduct as there involved went unpunished it might become difficult for 
unpopular defendants to secure counsel of standing as such counsel might 
believe that it would not be liked by their clients if counsel should adhere 
to the traditions of respect for judges and for court procedure which counsel 
believe to be essential to the maintenance of liberty. 

The Supreme Court does not sit to decide “policies of government” as 
Professor Harper seems to think but rather to put an end to the litigation 
of cases and any policy making by the Court is incidental to their function. 
Fundamental policy should be made by Congress and it is to Congress that 
Professor Harper’s case should go. 








Review of Recent Decisions 
of the United States Supreme Court 


By Marvin ScHwartz and Epwin M. ZIMMERMAN 


HARISIADES V. SHAUGHNESSY 
(March ro, 1952) 


CARLSON V. LANDON 
(March ro, 1952) 


UNITED STATES V. SPECTOR 
(April 7, 1952) 


The Supreme Court in recent weeks has handed down three opinions 
involving the civil rights of aliens residing within the United States. In the 
first opinion, the Court held that the Constitution does not forbid the 
deportation, pursuant to a 1940 statute, of aliens who were Communists 
before its enactment but whose Communist Party affiliation ceased before 
the effective date of the statute. In the other two opinions, the Court sus- 
tained and refused to gloss with mercy the rigorous provisions of the Internal 
Security (McCarran) Act. 

Peter Harisiades came to the United States from Greece in 1916 at the 
age of 13. He never applied for citizenship and in 1925 joined the Com- 
munist Party. The party discontinued his membership along with that of 
all other aliens in 1939, after the Supreme Court decided in Kessler v. 
Strecker, 307 U.S. 22 (1939), that Section 2 of the Immigration Act of 1918 
did not authorize the deportation of aliens who at some time in the past 
had belonged to the Communist Party but whose affiliation had ceased before 
the commencement of deportation proceedings. That decision was in effect 
overruled by Congress when it enacted the Alien Registration Act of 1940, 
8 U.S.C. $137 (1946 ed.), the statute under which the government proceeded 
against Harisiades. Immigration authorities ordered his deportation on the 
ground that between 1925 and 1939 he had been affiliated with an organiza- 
tion which advocated overthrow of the government by force and violence. 
Relief through habeas corpus was denied by both the United States District 
Court for the Southern District of New York and the United States Court 
of Appeals for the Second Circuit. The Supreme Court affirmed. Harisiades 
v. United States. 

The Court, through Mr. Justice Jackson, rejected Harisiades’ contention 
that the Act should be declared invalid because the grounds for deportation 
therein prescribed bore no reasonable relation to the protection of legitimate 
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interests of the United States. Although this was not a case in which the 
decision was to be controlled by the immunity from judicial review ac- 
corded certain political activities of the Government, the Court stated that 
in reviewing the Act it was not to use as a standard its own political judg- 
ment. “Certainly no responsible American would say that there were then 
or are now no possible grounds on which Congress might believe that Com- 
munists in our midst are inimical to our security.” The Court held that 
Harisiades had no “vested right” to remain here and that a prolongation 
of an alien’s stay is a matter of “permission and tolerance.” The case pre- 
sented “an extreme application of the expulsion power”; but the power of 
Congress to terminate American hospitality to aliens has been asserted and 
sustained since the question first arose. Fong Yue Ting v. United States, 
149 U.S. 598 (1893) “We think that in the present state of the world, it 
would be rash and irresponsible to reinterpret our fundamental law to deny 
or qualify the Government’s power of deportation.” 

After rejecting the contention that the First Amendment’s protection of 
freedom of speech protected also advocacy of the overthrow of the govern- 
ment by force and violence, the Court went on to deny the claim that the 
Alien Registration Act of 1940, to the extent that it provided for the de- 
portation of an alien because of Communist affiliations from 1925 to 1939, 
was an ex post facto law forbidden by the Constitution. The 1940 statute, 
the Court held, was not an ex post facto law within the meaning of that term 
as it appears in the Constitution, because “deportation, however severe its 
consequences has been consistently classified as a civil rather than a criminal 
procedure.” Mahler v. Eby, 264 U.S. 32 (1924); Bugajewitz v. Adams, 228 
US. 585 (1913). 

Mr. Justice Frankfurter concurred, noting that “whether immigration 
laws have been crude and cruel, whether they have reflected xenophobia in 
general or anti-Semitism or anti-Catholicism, the responsibility belongs to 
Congress.” 

Mr. Justice Douglas, and with him Mr. Justice Black, dissented. To them, 
the view that the power of Congress to deport aliens is absolute, as expressed 
in Fong Yue Ting v. United States, supra, is “inconsistent with the philoso- 
phy of constitutional law which we have developed for the protection of 
resident aliens.” The dissenters maintained that “[w]e repudiate our tradi- 
tions of tolerance and our articles of faith’ when the Court holds that a 
person who was once a Communist is tainted for all time and forever 
dangerous to our society, or that an alien may be deported not for what he 
did but for what his political views once were. 


In Carlson v. Landon, the Court upheld the power of the Attorney Gen- 
eral, as the executive head of the Immigration and Naturalization Service, 
to retain active Communists in custody without bail pending a determina- 
tion of their deportability. 

Section 22 of the Internal Security Act provides for the deportation of 
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aliens who are affiliated with the Communist Party. Section 23 of the Act 
permits the Attorney General, in his discretion, to detain aliens in custody 
without bail pending a determination of their deportability. The aliens in 
the Carlson case were arrested and taken into custody pursuant to warrants 
charging membership in the Communist Party. In habeas corpus proceedings 
instituted by the aliens, the Government rested upon a showing that the 
aliens were active Communists; the Government made no attempt to justify 
a fear that they would be unavailable for the deportation hearings or for 
the carrying out of a possible judgment of deportation. 

The aliens argued unsuccessfully that Section 23 was invalid because it 
attempted to delegate legislative power to the Attorney General and his 
subordinates without laying down adequate standards for judgment. The 
Court found an adequate standard by reading Section 23 as but one seg- 
ment of a comprehensive statute. The saving standard so found is that 
“When in the judgment of the Attorney General an alien Communist may 
so conduct himself pending deportation hearings as to aid in carrying out 
the objectives of the world communist movement, that alien may be 
detained.” 

Likewise unavailing were the aliens’ contentions that their incarceration 
without bail was arbitrary, capricious and an abuse of discretion. The 
Court ruled that the discretion reposed in the Attorney General by Section 
23 can only be overridden “where it is clearly shown that it was without 
reasonable foundation.” There is no “clear” abuse of discretion when the 
Attorney General detains alien Communists who, if allowed to remain at 
large, would be “‘a menace to the public interest.” 

Finally, the aliens contended that their detention without bail was in 
violation of the Eighth Amendment, which provides that “Excessive bail 
shall not be required. . . .” In rejecting that contention, the Court looked 
to the English Bill of Rights Act, from which the Eighth Amendment “was 
lifted with slight changes.’”” The Court observed that “In England that 
clause has never been thought to accord a right to bail in all cases, but 
merely to provide that bail shall not be excessive in those cases where it is 
proper to grant bail. When this clause was carried over into our Bill of 
Rights, nothing was said that indicated any different concept.” Perhaps 
some of Mr. Justice Reed’s language indicates that this restrictive interpreta- 
tion of the Eighth Amendment, limiting rights conferred by the American 
Bill of Rights to those which the Colonists possessed before the Revolution, 
is to be confined to deportation cases. Compare Stack v. Boyle, 342 US. i 
(1952) and Fed. Rules Crim. Proc. 46(a). 

To Mr. Justice Black, the Court’s opinion shows ‘a shocking disregard” 
of constitutional rights and reduces the Eighth Amendment's ban against 
excessive bail “below the level of a pious admonition.” Mr. Justice Frank- 
furter, in a dissent in which he was joined by Mr. Justice Burton, wrote 
that the Attorney General had misinterpreted Section 23 to require the 
detention of all active Communists pending a determination of deportabil- 
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ity, whereas the statute requires an independent exercise of discretion as to 
each alien against whom deportation proceedings are instituted. Mr. Justice 
Burton added that the Eighth Amendment lends support to the statutory 
interpretation advocated by Mr. Justice Frankfurter: the Amendment can 
hardly prohibit the fixing of bail in an amount so excessive as to be un- 
attainable and yet not prohibit the denial of bail, ‘“‘which comes to the same 
thing.” 
Mr. Justice Douglas dissented separately. 


In United States v. Spector, the United States District Court for the 
Southern District of California dismissed an indictment based upon Section 
20 of the Immigration Act of 1917, as amended by the Internal Security Act, 
8 U.S.C. $156 (1946 ed. Supp. IV), on the ground that the statute was un- 
constitutionally vague. On direct appeal, the Supreme Court reversed in an 
opinion by Mr. Justice Douglas. 

Section 20 provides for the deportation of aliens to a country of the 
alien’s choice. If that country is unwilling to accept him, the Attorney Gen- 
eral may order him sent to any one of a series of specified countries, or if 
deportation to any of them is impracticable, then to any country willing to 
accept him. Section 20 provides also that any alien against whom a specified 
order of deportation is outstanding and who 


“. .. Shall willfully fail or refuse to make timely application in good 
faith for travel or other documents necessary to his departure, . . . 
shall upon conviction be guilty of a felony, and shall be imprisoned 
not more than ten years. . .” 


An order of deportation was entered against petitioner and the indictment 
returned against him charged that he had willfully failed and refused to 
make timely application in good faith for travel documents. 

The District Court had held that Section go was fatally vague and in- 
definite because it did not specify the nature of the travel documents neces- 
sary for departure nor indicate to which country or to how many countries 
the alien should make application. The Supreme Court found the statutory 
scheme clear and unambiguous. The choice of a country willing to receive 
the alien is left first to the alien himself and then to the Attorney General. 
Once that country is specified, the alien satisfies the statute by making 
timely application for such documents as the country in question requires 
for his admission. The Court refused to pass upon the question whether the 
statute is invalid in that it affords a defendant no opportunity to have the 
court which tries him pass upon the validity of the order of deportation. 
That question was neither raised by appellee nor briefed or argued before 
the Supreme Court; the Court stated that it would be time enough to con- 
sider that question when and if appellee seeks to have tried in his criminal 
trial the validity of the deportation order. 

Mr. Justice Jackson, joined by Mr. Justice Frankfurter, would invalidate 
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the statute on the ground not considered by the majority: the statute severs 
for administrative determination the issue of unlawful presence, which de- 
termination then becomes conclusive upon the criminal trial court. Wong 
Wing v. United States, 163 U.S. 228 (1896). 

Mr. Justice Black dissented separately. 


LYKES VS. UNITED STATES 
(March 24, 1952) 


The Court in this case had before it the question of the deductibility 
from gross income of an attorney’s fee which a taxpayer had paid for services 
incurred in contesting the amount of a federal gift tax. The taxpayer 
claimed he was entitled to the deduction under Section 23(a) (2) of the 
Internal Revenue Code, which allows as a deduction from gross income 
certain non-business expenses. The District Court held the deduction should 
have been allowed and the Court of Appeals reversed. 

The gift tax contest which occasioned the attorney’s fee claimed as a 
deduction arose when petitioner gave his wife and children shares of stock 
in a closely held company. The Commissioner of Internal Revenue valued 
the shares at a much higher figure than did the taxpayer. ‘The Commissioner 
computed a gift tax deficiency of $145,276.50. However, after the taxpayer 
took legal action he paid only $15,612.75 in settlement of the deficiency 
pursuant to a Tax Court’s finding. The attorney’s fee amounted to more than 
$7,000, and the taxpayer sought a refund on his federal income tax, alleging 
that the fee should have been deducted from his gross income. 

The Court in a 6 to 3 decision, Mr. Justice Burton writing for the majority, 
decided against the taxpayer. The majority opinion pointed out that prior 
to 1942 it was clear that there could have been no deduction since an in- 
dividual was then entitled to deduct only those expenses incurred “‘in carry- 
ing on any trade or business.”” Non-trade or non-business expenses were 
first treated by the 1942 Amendment which permitted deduction only of 
those non-trade and non-business expenses which were paid or incurred (1) 
“for the production or collection of income” or (2) “for the management, 
conservation, or maintenance of property held for the production of 
income.” 

Mr. Justice Burton turned to the nature of the activities as a result of 
which the legal expenses sought to be deducted were incurred. He could 
not see how the giving of stock could be considered an act for the “produc- 
tion or collection of income” within the meaning of Section 23 (a) (2), and 
he agreed with the Court of Appeals which found that the transfers were 
gifts rather than part of a plan to produce income. 

Nor did Mr. Justice Burton find a substantial factual basis for treating 
the stock transfers and the resulting attorney’s fee as incidents of petitioner's 
“management, conservation, or maintenance of property held for the pro- 
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duction of income.” The Court rejected the argument that the expenses were 
deductible because the legal activity which they paid for resulted in the con- 
servation of the taxpayer’s property. The majority opinion pointed out that 
Section 23 (a) (2) is to be applied to expenses on the basis of their immediate 
purpose rather than on the basis of the remote contributions they might 
make to the conservation of a taxpayer’s income producing assets. Other- 
wise, the expense of defending almost any claim would be deductible on the 
ground that such a defense kept income producing property clear of liens. 
In this case, reasoned the Court, the expenses were incurred because of the 
gifts; the expenses contributed to conservation of income-producing property 
only as an incidental consequence. The fact that the amount of money 
claimed by the Commissioner of Internal Revenue was a substantial sum 
was held not to change the nature of the expense involved in contesting the 
deficiency. The Revenue Act does not distinguish between claims the pay- 
ment of which would consume income producing property and others. 

The Court was also influenced by the fact that a Treasury Regulation, 
since 1946, specifically stated that expenses incurred by an individual in 
determination of gift tax liability were not deductible. 

Mr. Justice Black dissented without opinion. Mr. Justice Frankfurter 
joined Mr. Justice Jackson in a dissent which took the position that the pay- 
ment was an expense incurred for the “management, conservation, or mainte- 
nance of property held for the production of income.” Mr. Justice Jackson 
stated that “contest against unwarranted exaction, regardless of its amount 
or outcome, is for the conservation of property and its reasonable cost is de- 
ductible.” He argued that the proximate cause of the expense was not the 
making of a gift of stock but rather the Government’s unjustified demand. 

Nor would Mr. Justice Jackson give any weight to the Treasury Regula- 
tion which, he thought, in this instance at least was colored by a strong 
self-interest. 


KAUFMAN V. SOCIETE INTERNATIONALE 
(April 7, 1952) 


The Alien Property Custodian, pursuant to his power under Section 5(b) 
of the Trading With the Enemy Act, vested in himself the American assets 
of Interhandel, a Swiss corporation. 

After Interhandel sued in the District Court to recover the assets from 
the Alien Property Custodian the petitioners, United States citizens owning 
stock in Interhandel, filed a motion to intervene. The Custodian had al- 
leged that the Swiss corporation was dominated and controlled by officers, 
agents and stockholders who were engaged in a conspiracy with German 
nationals and with the German government to operate the company’s busi- 
ness in their interest while we were at war with Germany. The petitioners 
admitted the Custodian’s charges and further admitted that the Custodian 
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had the right to retain an interest in the seized assets—but only an interest 
proportional to the stock ownership of enemy stockholders. ‘The petitioners 
argued that they and other non-enemy stockholders had interests in the 
corporate assets which the Custodian could not vest and which the corpo- 
ration was under an obligation to protect. The petitioners alleged that the 
dominant enemy group, which was in charge of the suit, would not press the 
corporate claim in such a way as adequately to protect the claims of the inno- 
cent shareholders. Consequently the petitioners asserted a right to intervene 
under Rule 24(a) of the Federal Rules of Civil Procedure. A motion to in- 
tervene was denied by the District and Circuit Courts. 

The underlying question in the case was whether the Alien Property 
Custodian could retain all the assets of a corporation organized under the 
laws of a neutral country when part of the corporate stock was owned by 
enemies and part by American citizens and non-enemy aliens. 

In a 5-3 decision the Court upheld the right of the petitioners to inter- 
vene. Mr. Justice Black wrote for the majority. He pointed out that the 1941 
Amendment to the Act, though authorizing the Custodian to seize all prop- 
erty of any foreign country or national, even that of friendly or neutral na- 
tions, did not deprive friendly or neutral nationals of a right to the return 
of their assets on proof of freedom from any enemy taint. Mr. Justice Black 
saw nothing in the language of the statute nor in the legislative history 
which required the Court to hold that “innocent interests must be con- 
fiscated because of the guilt of other stockholders.” He pointed out that the 
“Act enables one not an enemy . . . to recover any interest, right or title which 
- he has in the property vested.” The “interest” of the innocent stockholder 
is thus protected. This “interest” is in the corporate assets and is proportion- 
ate to the stock holdings of the innocent stockholders. The majority holding 
is stated as follows: “when the government seizes assets of a corporation 
organized under the laws of a neutral country, the rights of innocent stock- 
holders to an interest in the assets proportionate to their stock holdings must 
be fully protected.” 

The majority decision agreed with petitioners’ assertion that the position 
taken by the corporate management would be inimical to the interests of 
the non-enemy stockholders. The corporate management sought a return of 
all the assets on the theory that whatever return is obtained will be divided 
among all shareholders, enemy and non-enemy, in proportion to their stock 
holdings. Petitioners also feared that the corporate management would 
settle the claim with the Custodian for an amount less than the value of the 
non-enemy part of the assets and then divide the proceeds proportionately 
among all stockholders. Such an action would violate the Act, the petitioners 
allege, by depriving non-enemy stockholders of part of their property and 
by returning assets to foreign enemy stockholders. 

The United States took the position that at most non-enemy stockholders 
should be permitted to bring individual suits for money judgments against 
the Custodian. Petitioners argued that they had a right to the specific assets 





— T - lUrZ 


°r- 


on 
of 
of 
ed 
ck 
Id 
he 


TS 


ad 


TS 


ts 





RECENT DECISIONS 261 


of Interhandel and not to a share of whatever price the government might 
happen to get from a sale of the assets. Mr. Justice Black thought a multi- 
plicity of separate actions less appropriate than one over-all suit and con- 
cluded that the allegations of the petitioners entitled them to intervene in 
this corporate action. 

Mr. Justice Reed wrote the dissent joined by the Chief Justice and Mr. 
Justice Minton. He asserted that the majority holding “opens wide one 
door of escape from war damage claims of the United States and its citizens 
against foreign corporations, organized and controlled by enemies in neu- 
tral territory.” He stated that the holding permits foreign sympathizers, 
residing in the United States or neutral territory to avoid sacrifice in war of 
their financial interests “through the trite scheme of investment in neutral 
corporations controlled and used by our enemies for our defeat.” He pointed 
out that it is difficult to rebut an individual’s self-serving evidence as to his 
neutrality, that every dollar drawn by non-enemies from the assets of an 
enemy-dominated corporation reduced the sums available for indemnifica- 
tion of war injustices and that one of the main objectives of the Trading 
With The Enemy Act was the creation of a reparation pool. The majority 
decision frustrates the purpose of the Act which intended to hold the prop- 
erty of enemy tainted foreign corporations for satisfaction of war claims. 

Mr. Justice Reed also disagreed with the holding of the majority which 
attributed to the stockholder an “interest” in the assets of the corporation 
separate from the corporation’s interest in those assets. Finally, he pointed 
out that although the majority opinion referred only to enemy-dominated 
neutral corporations, the reasoning would be equally applicable to enemy- 
domiciled corporations producing munitions of war for use against the 
United States. 








Committee Report 


COMMITTEE ON LABOR 
AND SOCIAL SECURITY LEGISLATION 


REPORT ON $.2481 PROVIDING FEDERAL OLD-AGE 
AND SURVIVORS INSURANCE COVERAGE FOR LAWYERS* 


Section 211(c) of the Social Security Act as amended provides in part: 


“The term ‘trade or business,’ when used with reference to self-em- 
ployment income or net earnings from self-employment, shall have 
the same meaning as when used in Section 23 of the Internal Revenue 
Code, except that such term shall not include... . 

“(5) The performance of service by an individual in the exercise 
of his profession as a physician, lawyer, dentist, osteopath, veterinar- 
ian, chiropractor, naturopath, optometrist, Christian Science prac- 
titioner, architect, certified public accountant, accountant registered 
or licensed as an accountant under State or municipal law, full-time 
practicing public accountant, funeral director, or professional engi- 
neer; or the performance of such service by a partnership.” 


It is by virtue of the exclusion expressed in subdivision (5) quoted above 
that lawyers, along with others therein named, are excluded from coverage 
under the Social Security Act. Senate Bill 2481 introduced by Senator Henry 
Cabot Lodge, Jr. would eliminate this exclusion in so far as lawyers are con- 
cerned, and insert in its place the following: 


“(6) The performance of service by an individual in the exercise of 
his profession as a lawyer or as a member of a law partnership prior 
to the first day of the taxable year with respect to which the individual 
in his self-employment income tax return for such taxable year elects 
to treat such service as service in a trade or business.” 


Under the terms of the proposed amendment, it will be seen that the ex- 
clusion would no longer be mandatory and, in fact, would not apply to any 
lawyer or lawyers electing coverage. 

This Committee unanimously supports this amendment and urges its 
adoption by the Congress of the United States. It believes that the principle 
underlying the legislation is sound and applies not alone to lawyers, but 


* This report will be presented to the Annual Meeting of the Association on May 
13, 1952. 
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to any other professions now excluded who wish to have provision made for 
their coverage. 

The reasons which led the Committee to its conclusion may be simply 
stated and are, it believes, compelling. The same considerations which led 
to the enactment of social security protection for the nation at large apply 
to the legal profession. In the present state of the law, the practising lawyer 
is not only denied this protection, but is excluded as well—by reason of his 
inability to use the corporate form of organization—from providing pension 
benefits enjoyed in the field of commerce as a cushion against old age and 
declining earning capacity. This Committee believes that the enactment of 
the amendment is a desirable step toward equalizing the position of the prac- 
tising lawyer with that of the business man. 

This Committee accordingly recommends the adoption of the following 
resolution: 


“RESOLVED that The Association of the Bar of the City of New 
York approves and urges the passage of Senate Bill No. 2481 pro- 
viding for coverage under the Federal Old-Age and Survivors In- 
surance System for practising lawyers.” 


Respectfully submitted, 


COMMITTEE ON LABOR AND SOCIAL SECURITY LEGISLATION 


Davi L. BENETAR, Chairman 
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THE TREATY MAKING POWER 


“No treaty can alter the fabric of our government; nor can it 
do that which the Constitution has expressly forbidden to be 
done; nor can it do that differently which is directed to be 
done in a given mode, and all other modes prohibited.”* 


“The power of making treaties is an important one, es- 
pecially as it relates to war, peace, and commerce; and it 
should not be delegated but in such a mode, and with such 
precautions, as will afford the highest security, that it will 
be exercised by men the best qualified for the purpose, and 
in the manner most conducive to the public good.” ? 


On October 17, 1788, James Madison wrote a letter relating 
to “alterations which have been proposed for the new constitu- 
tion”: ““The articles relating to treaties, paper money and to 
contracts created more enemies than all the errors in the system, 
positive and negative, put together.” At the 1951 mid-winter 
meeting of the House of Delegates of the American Bar Associa- 
tion the following resolution was proposed: 


“A Provision of a treaty which conflicts with any provision 
of this Constitution shall not be of any force or effect. A 
treaty shall become effective as internal law in the United 
States only by legislation by Congress which it could enact 
under its delegated powers in the absence of such treaty.” 


Thus again the debate has been resumed and the work of the 
fifty-five framers of the Constitution will be subjected to further 
examination and study. 

The thoughts as expressed in the material listed may be helpful 
in shedding some light on this problem. 


+ Elliot, Debates on the Federal Constitution. Washington, Taylor and Maury. 
1854. Vol. 4. p. 464. 
? The Federalist. No. 64. By John Jay. 
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